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There's long-standing practice of creditor's rights investment in China, but 
whether its investment style is legitimate or not has been controverted. In this paper, 
on the basis of defining creditor's rights investment, the approach of Why do we need 
(the necessity), why creditor's rights can be invested(the eligibility) and how creditor's 
rights can be invested(the regulation) is choosed. And with methods of theoretical 
analysis, practical review and comparison etc.the feasibility and legitimacy of 
creditor's rights investment will be demonstrated and recommendations of 
improvement and legislation will be given. 
This paper is divided into three chapters: Chapter I is theoretical exploring of 
creditor's rights investment. On the basis of defining creditor's rights investment, the 
necessity and eligibility of creditor's rights investment will be analyzed.and two 
misleading trends of the feasibility of creditor's rights investment will be clarified; 
Chapter II is about the comparison of the legislation and the practice in and abroad. 
The so-called "Stones From Other Hills May Serve To Polish The Jade Of This One", 
first foreign legislative pattern will be reviewed, then the legislation and practice in 
China will be reviewed,and pointing out:in the "Corporation Law1993 ", many 
conflicts of the provisions about creditor's rights investment is exited, while 
"Corporation Law2005" recognizes the legitimacy of creditor's rights investment, 
however the provisions need to be improved; Chapter III is about proposition of 
regulating creditor's rights investment in China. Aiming at the diversity of creditor's 
rights and intrinsic risks of increditor's rights investment, principles of legislation and 
settlement mechanism are proposed. Finally, some issues that should be noted will be 
given.,including the deadline for performance of investing creditor's rights and the 
proportion of creditor's rights investment. 
 













目  录 
 
 
目  录 
 
引  言······································································································································· 1 
第一章  债权出资之理论探微 ·················································································· 3 
第一节  债权出资的概念和分类 ················································································ 3 
一、债权出资的概念······························································································· 3 
二、债权出资的分类······························································································· 4 
第二节  债权出资的必要性与适格性 ······································································· 4 
一、债权出资的必要性分析 ················································································· 4 
二、债权出资的适格性分析 ················································································· 5 
第三节  债权出资的理论困境与破解 ····································································· 10 
一、从安全优先到效率优先对债权出资的影响············································ 10 
二、从资本信用到资产信用对债权出资的影响············································ 13 
第二章  国内外债权出资之立法与实践比较 ················································· 15 
第一节  国外债权出资立法例比较 ········································································· 15 
一、英美法系国家关于债权出资的立法例····················································· 15 
二、大陆法系国家关于债权出资的立法例····················································· 16 
第二节  我国关于债权出资的立法与实践 ····················································18 
一、旧公司法体系下的债权出资冲突······························································ 18 
二、新公司法体系下债权出资的适法性 ························································· 20 
第三章  我国债权出资法律规制之构想···························································· 22 
第一节  债权出资的风险分析和规制原则 ···························································· 22 
一、债权出资的风险····························································································· 22 
二、债权出资立法中应坚持的原则 ·································································· 24 
















二、其他配套制度保障 ························································································ 29 
三、债权出资中需要注意的问题 ······································································ 30 
结  语····································································································································· 32 



















Chapter 1  Theoretical Exploring of Creditor's  
           Rights Investment ················································································· 3 
Subchapter 1  Definition and Types of Creditor's Rights Investment ··········3 
Section 1  Definition of Creditor's Rights Investment···································3 
Section 2  Types of Creditor's Rights Investment ·········································4 
Subchapter 2  Necessity and Eligibility of Creditor's Rights Investment ·····4 
Section 1  Necessity of Creditor's Rights Investment ···································4 
Section 2  Eligibility of Creditor's Rights Investment···································5 
Subchapter 3  Theoretical Dilemma of Creditor's Rights  
                 Investment and Settlement·····················································10 
Section 1  Influence to Creditor's Rights Investment from Priority of Safety 
to Priority of Efficiency····························································10 
Section 2  Influence to Creditor's Rights Investment from Credit of Capital 
to Credit of Assets ····································································13 
Chapter 2  Comparison of the Legislation and Practice  
           In and Abroad ······················································································· 15 
Subchapter 1  Comparison among Foreign Legislative Patterns ················15 
Section 1  Legislative Patterns in Common Law System····························15 
Section 2  Legislative Patterns in Civil Law System ··································16 
Subchapter 2  Legislation and Practice of Creditor's Rights  
                 Investment in China ·······························································18 
Section 1  Conflicts of the Provisions about creditor's Rights investment in 
Old "Corporation Law "····························································18 
Section 2  Validity  of Creditor's Rights Investment in  
             New "Corporation Law " ··························································20 
Chapter 3  Proposition of the Regulation of Creditor's  















Subchapter 1  Risks of Creditor's Rights Investment and Principles of 
Regulation ················································································22 
Section 1   Risks of Creditor's Rights Investment ······································22 
Section 2   Legislative Principles of Regulation of Creditor's Rights 
Investment ················································································24 
Subchapter 2  Individual Opinion of Regulation of Creditor's  
                 Rights Investment ···································································25 
Section 1   Settlement Mechanism of There Problems·······························25 
Section 2   Guarantee of Other Complementing System····························29 
Section 3   Notices of Creditor's Rights Investment···································30 
Conclusion ··························································································································· 32 














引  言 
 1
 
















































































第一章  债权出资之理论探微 
 3
 
第一章  债权出资之理论探微 
 






















































































































    二、债权出资的适格性分析 
上文论述了债权出资的必要性，但是，其能否作为出资形式，还取决于其是
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